XWL TERMS AND CONDITIONS

1. INTRODUCTION

You agree to be bound by these Terms and Conditions (as amended from time to time) by the earlier of the
first use of the Services or the date you first purchase a Product from us.

The Terms and Conditions together with any Support Agreement(s) apply to your relationship with XWL. In
the event of any conflict between the Terms and Conditions and the Support Agreement(s), the Terms and
Conditions will prevail unless a specific exception is agreed in writing by XWL.

2. TERM

This Agreement will come into effect when you first purchase a product from us or use the Services or upon
the date of the Support Agreement, whichever comes first.

This Agreement shall continue in effect for the term recorded in the Support Agreement (if any) or otherwise
until it is terminated in accordance with this Agreement.

3. SERVICES
3.1 What are our obligations to you?

We agree:

® to provide the Services set out in the Support Agreement and these Terms and Conditions.

® to provide the Services in accordance with the Support Agreement with ICT professional standards
of diligence, care and attention using personnel with suitable skills, education and experience.

3.2 What are your obligations to us?

You agree:

e that you have the authority to purchase the Services and enter into this Agreement

® to allow us reasonable access to your Site including giving us authorisation to access your computer
and communications systems in terms of Section 252 of the Crimes Act 1961 both remotely and on
Site

® to ensure that all information you give us is accurate and complete

® to provide us with a safe working environment

® not to interfere with any of our Equipment. We will not be responsible for damage resulting from
unauthorised access, repairs or alterations.

® to pay for repairing or replacing any of our Equipment which is damaged by you.

4. PRODUCTS
4.1 What are our obligations to you?

We agree:

® to provide any Products that we agree to sell to you

® to ensure that the Products are fit for purpose, within the context of the information you have
provided us

® to pass on the terms of the manufacturer’s warranty of any products we provide to you

4.2 What are your obligations to us?
You agree:

that you have the authority to purchase the Products and enter into this Agreement

that you will only use the Products for lawful purposes

that you will enter into and comply with the licences required to use any of the Products we provide
to get any consents we need to provide our Products

to allow us reasonable access to your Site to provide our Products or anything connected with them.

that unless you have notified us within two days of delivery of the Products, you accept the Products
as being in good condition, fit for purpose, and provided in accordance with the terms of sale either
set out in this Agreement or as otherwise agreed.
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XWL TERMS AND CONDITIONS - continued

e that we have the right to refuse return of any Products for credit if in our sole discretion the
Products or the original packaging have been damaged in any way.

e that Products specifically imported or procured on your behalf cannot be returned except by prior
written approval from us and then only on such terms and conditions as we may agree.

e if we agree to accept the return of Products (other than defective Products) we shall be entitled to
on-charge to you any costs we might incur including without limitation any taxes, duties, shipping or
handling charges.

5. PAYMENT
5.1 What are our obligations to you?
We agree:

® All prices quoted in writing are valid for the period specified on the quotation or until earlier
acceptance by you.

o we will send you invoices for our fees unless arranged otherwise in writing

e Ifyou dispute any invoice in writing within 10 days from the date of the invoice we will investigate
the cause of the dispute. If we agree that an error has occurred we will adjust the invoice
accordingly. If we do not accept the dispute we will notify you in writing and the invoice will be
payable in accordance with its payment due date.

® We may alter our fees from time to time but we will give you reasonable notice of any changes

® we may require that you pay a deposit to us for the purchase of certain Products but if so, we will
notify you at the time of ordering the Product.

5.2 What are your obligations to us?
You agree:

® to pay all Charges by the due date without deduction, set-off or delay.
® to pay interest and collection costs (on a solicitor/client basis) on any Charges that are not paid by
the due date.
® that the risk of any Products provided by us to you passes at the time of delivery but the ownership
does not pass until payment of the Charges is made in full
® All Products purchased from us is Collateral for the purposes of the Personal Property Securities Act
1999 until payment in full is made for the Products we have supplied to you:
1. You agree that until we have received payment in full for any Collateral provided by us to you,
You give to us a Purchase Money Security Interest in the Collateral;
2. You shall cooperate to the extent required by us to enable the registration of a Financing
Statement on the Personal Property Security Register;
3. You agree that we are entitled to take possession of any of the Collateral for which payment has
not been made and You grant Us a right of entry for the purpose of removing such Collateral;
The provisions of s114, 116, and 120 of the Personal Property Securities Act shall not apply to this
Agreement.

6. INFORMATION, PRIVACY AND CONFIDENTIALITY
6.1 What are our obligations to you?
We agree:

® to comply with any reasonable security, and information management policies of which we have
been notified

® to not use any of your information for any purpose other than to perform the Services or to provide
you with Products

o we will retain during the term of the Support Agreement and for a reasonable period afterwards,
accurate records of the Services and Products provided.

e if we receive your Confidential Information then we will:

a. notuse, or allow the use of your Confidential Information for any purpose other than to perform
our obligations under this Agreement;

Version as at 2010-11-04 - 1 Page 2 of 9



XWL TERMS AND CONDITIONS - continued

b. not disclose, or allow the disclosure of, your Confidential Information to anyone other than our
personnel, contractors or agents who have a need-to-know for the purposes of fulfilling our
obligations under this Agreement;

C. treat, and will ensure that our relevant personnel, Related Companies, contractors and agents
treat, your Confidential Information with the utmost confidence;

d. without limiting the above obligations, exercise the same standard of care in the treatment and
protection of your Confidential Information as we exercise or should exercise for our own
Confidential Information of a similar nature and sensitivity; and

e. on discovery of any breach of this clause by us or any person in possession of your Confidential
Information through us, immediately notify you of such breach and co-operate with you in every
reasonable way to help you regain possession of your Confidential Information and prevent its
further unauthorised use or disclosure.

6.2 What are your obligations to us?
You agree:

® to provide us with accurate information
e if you receive our Confidential Information then you will:

a. not use, or allow the use of our Confidential Information for any purpose other than to perform
your obligations under this Agreement;

b. not disclose, or allow the disclosure of, our Confidential Information to anyone other than your
personnel, contractors or agents who have a need-to-know for the purposes of fulfilling your
obligations under this Agreement;

C. treat, and will ensure that your relevant personnel, Related Companies, contractors and agents
treat, our Confidential Information with the utmost confidence;

d. without limiting the above obligations, exercise the same standard of care in the treatment and
protection of our Confidential Information as you exercise or should exercise for your own
Confidential Information of a similar nature and sensitivity; and

€. on discovery of any breach of this clause by you or any person in possession of our Confidential
Information through you, immediately notify us of such breach and co-operate with us in every
reasonable way to help us regain possession of our Confidential Information and prevent its
further unauthorised use or disclosure.

7. INTELLECTUAL PROPERTY
7.1 What are our obligations to you?
We agree:

® that upon payment of our Charges in full you are granted a non exclusive license to use our
Intellectual Property in the Services and Products provided to you for the period of the Support
Agreement or until terminated by us

® we warrant that to the best of our knowledge we will have obtained any and all licenses, consents or
other permissions required for us to provide our Products and Services to you. However, we do not
guarantee or warrant that the provision to you or your use of the Products will not infringe the
Intellectual Property of a third party.

7.2 What are your obligations to us?
You agree:

® notwithstanding that you may have commissioned us to design or otherwise create Products or
Services for you, we retain the right to use, alter, sell or license any and all Intellectual Property that
might exist in the Products or Services for all purposes in all jurisdictions

o if you alter or use the Products or Services that we have supplied in a manner that infringes or is
alleged to infringe our or a third parties’ Intellectual Property you indemnify us against any cost,
damage, loss or other harm we might suffer as a consequence of such an allegation or infringement

® all copyright and other rights in any methods, applications and systems that we use to provide
Products and Services are owned by us and do not form part of any Product or Service that we
provide to you. You are not authorised to use, reproduce in any form, permit by action or inaction a
third party to access or use such material.
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8. WARRANTIES
8.1 What are our obligations to you?

We agree:

o that we warrant the performance of our obligations under the Services will not conflict with any
obligation or duty owed to any third party, nor will such performance infringe the rights of any third
party

®  to pass on the benefit of all warranties we receive for Products supplied to you provided that you do
not by action or inaction invalidate such warranties.

8.2 What are your obligations to us?

You agree:

o that we do not supply Products or Services other than in the course of business and for business
purposes. Therefore you agree that your general rights at law in connection with the Products and
Services will, to the extent permitted by law, be determined by this Agreement only. In particular,
you agree that the provisions of the Consumer Guarantees Act 1993 (‘CGA”) and Sale of Goods Act will
not apply to the Products and Services we provide under this Agreement.

® If you purchase any Products from us for re-supply, or incorporate any of our Products into goods
ordinarily acquired for personal household or domestic use or consumption ("Consumer Products")
You warrant that:

a. If you supply the Consumer Products directly to an end user/consumer you will do so using
terms and conditions of supply which exclude liability for any claims under the CGA; and

b. If your customer acquires the goods for re-supply, your customer and each person in the
distribution chain will exclude liability in its contract for supply for any claims under the CGA.

C. you agree to indemnify us against any costs or loss or damage caused by failure by you, your
customers or any person in your distribution chain to properly contract out of liability to
business and end users/consumers under the CGA.

® you warrant that all technology, technical data received directly or indirectly by you from us under
this Agreement is intended solely for use by you and your customers. All "Direct Products" (as
defined in the United States Department of Commerce Comprehensive Export Schedule) of such
technology, technical information and technical data are intended solely for the use of you and your
customers within such countries as are not forbidden or restricted now or hereafter by United States
Export Administration laws; and those Direct Products shall not be exported except in strict
compliance with all United States Export Administration laws and all other applicable United States
laws, as now or hereafter exist. We expressly reserve the right to refuse any order which, in our sole
judgement is or may be in violation of such laws on the part of you or your customers.

9. GENERAL

9.1 Termination

How can this Agreement be terminated?
You can terminate this Agreement:

® atany time on 1 months written notice, unless otherwise specified in a Support Agreement
o immediately if we have committed a Termination Event

We can terminate this Agreement

® atany time on 1 months written notice, unless otherwise specified in a Support Agreement
o immediately if you have committed a Termination Event

® immediately if you have failed to pay any Charges that are overdue and have failed to dispute the
Charges in accordance with this Agreement

What is a Termination Event?
If either party has:

® materially breached any of its obligations under this Agreement and the breach if capable of being
remedied, is not remedied within 10 Working Days of receiving written notice by the other party
specifying that the notifying party has the right to terminate under this clause if the breach is not
remedied; or is not capable of being remedied.
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® assigned its rights or obligations under this Agreement otherwise than in accordance with this
Agreement

® entered into, or proposes, any arrangement, compromise or composition with its creditors;

® goes into liquidation or has a receiver, administrator, statutory manager or similar officer appointed
in respect of it (other than solely for the purpose of amalgamation or solvent reconstruction);

® has an order made, resolution passed or other step taken against it by any person (other than a
frivolous or vexatious step which is contested in good faith by appropriate proceedings) for its
dissolution;

®  ceases to carry on its business or threatens to cease trading in a normal manner;

® is unable to pay its debts as they become due as defined by the Companies Act 1993 or as
determined under the general law; or

® issubject to a Force Majeure Event that continues for more than 10 Working Days.

What are the Consequences of Termination?

Following the termination of this Agreement:

® all Charges and other payments outstanding or incurred prior to the date of expiry or termination
under the Agreement will become immediately due and payable;

® each party will either promptly deliver to the other or, at the other party’s option, destroy and certify
the destruction of, all of the other party’s property and Confidential Information (in any reasonable
format requested by the other party) under the terminated part of the Agreement, as and when
reasonably requested in writing by the other party;

® the provisions of the following clauses will remain in full force and effect following the termination of
this Agreement: Payment, Information, Privacy and Confidentiality, Intellectual Property and General

9.2 Liability
You agree:

® to keep us protected against any action taken against us because of your use of our Products or our
access to and use of your computer and communications systems while we are providing our
Products. This includes payment of any costs (including full indemnity costs), reparations, damages
or cost of other award against us or incurred by us to deal with such action.

® that to the extent permitted by law, we are not liable for any damage, harm or loss suffered by you
howsoever caused including without limitation through the use, provision of or the failure to provide
our Products. This includes without limitation:
a. liability for misrepresentation, consequential loss, loss of profits, reparations, costs or loss of

business or harm to third parties.

delay in the provision of Products;

improper use of Equipment or Products;

spam, any worm, virus or other malicious code;

any unauthorised access to Equipment;

loss of data;

any criminal or intentionally destructive act;

breach of this Agreement by you;

alterations, amendments or attachments to the Products which have not been approved in

writing by us;

j. service work not performed by us; and

K. aForce Majeure Event

—~S@ o oo0oT

® In the event that we are found liable for any damage or loss such liability is limited to the monies
actually paid to us over the 3 (three) months preceding the date of the event giving rise to the
liability.

® this Agreement with you is not enforceable by or intended to confer a benefit upon any third party.
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9.3 Force Majeure Event

Notwithstanding any other provision of this Agreement, neither you nor us will be liable for any failure or
delay in complying with any obligation under this Agreement (excluding any payment obligation) if:

a. the failure or delay arises from a Force Majeure Event;

b. that party, on becoming aware of the Force Majeure Event, promptly notifies the other party in writing
of the nature of, the expected duration of, the obligation(s) affected by, and the steps being taken by
that party to mitigate, avoid or remedy, the Force Majeure Event; and

C. that party uses its best endeavours to:

i mitigate the effects of the Force Majeure Event on that party’s obligations under the Support
Agreement;

ii. perform that party’s obligations which are not affected by the Force Majeure Event; and

iii. perform that party’s obligations under the Support Agreement on time despite the Force
Majeure Event.

Performance of any obligation affected by a Force Majeure Event will be resumed as soon as practicable after
the termination or abatement of the Force Majeure Event.

9.4 Assignment

Neither party will be entitled to directly or indirectly assign, transfer or otherwise dispose of any of its rights
or obligations under this Agreement, except with the prior written consent of the other party, which consent
will not be unreasonably withheld or delayed (which, in the case of the assignee being a competitor of either
party, may be withheld by that party until reasonable mechanisms to that party’s reasonable satisfaction have
been agreed and put in place to protect that party’s commercially sensitive or valuable Intellectual Property
and pricing information).

9.5 Disputes

® No party to this agreement shall commence any court or arbitration proceedings relating to any
dispute arising out of this agreement (including any dispute as to the validity, breach or termination
of this agreement or as to any claim in tort, in equity or pursuant to any statute) unless that party has
complied with the following paragraphs of this clause.

® Any party who claims that a dispute has arisen under or in relation to this agreement must give
written notice to every other party specifying the nature of the dispute.

®  On receipt of such notice by the other parties, the parties to this agreement -

a. must co-operate and use their best endeavours to resolve the dispute expeditiously.
b. must, if they do not within seven days of the receipt of the notice (or such further period as they
may agree in writing) resolve the dispute, refer the dispute to mediation (“the mediation”).

® The mediation shall in all respects be conducted in terms of the LEADR New Zealand Inc. Standard
Mediation Agreement.

® The mediation shall be conducted by a mediator and at a fee agreed by the parties, failing agreement
between the parties, the mediator shall be selected, and the mediator’s fee shall be determined by,
the Chair for the time being of LEADR New Zealand Incorporated.

® A party who seeks urgent interlocutory relief may, by written notice to each other party to the
dispute, elect not to comply with the provisions of clauses above but only to the extent of the relief
sought and for the period required to dispose of the application for such interlocutory relief. Except
to that extent, on the disposal of the application the provisions of clauses above shall once again take
effect.

9.6 Severability
If any one or more of the provisions of this Agreement is found to be invalid, void, illegal or unenforceable, the

validity, existence, legality and enforceability of the remaining provisions will not in any way be affected,
prejudiced or impaired.

9.7 Waiver
No term or condition of this Agreement will be deemed to have been waived and no delay, breach or default

will be deemed to have been excused unless the waiver or excuse is in writing and signed by an authorised
representative of the relevant party.
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9.8 Entire Agreement

This Agreement, including any support agreements currently in effect, contains the entire understanding
between you and us concerning its subject matter and supersedes all previous agreements and understandings
between the parties on this subject matter.

9.9 Subcontracting

We may have an agent perform any of the obligations we have to you. Any such agent and their officers,
employees, contractors or agents shall have the benefit of this Agreement that confers a benefit on us.
Where practical, we will inform you when we engage agents to perform services for you on our behalf.

9.10 Non-Solicitation

Each party agrees not to directly or indirectly retain the staff or representatives of the other party that has
worked for them in the twelve (12) months preceding the date of intended retention without prior written
consent from the other party.

9.11 No Agency etc.

Nothing in this Agreement will be deemed to constitute either party as the agent, partner or joint venturer of
the other. We are an independent contractor.

9.12 Contact Details

] Each party will notify the other party immediately in writing if they change their address.

] Any notices, invoices or statements under this Agreement from us to you may be delivered by post,
facsimile, email or by hand to you at the address set out on the Support Agreement and will be
treated as having been received 3 days after posting, or at the time of facsimile, email or hand
delivery.

° Any notices under this Agreement from you to us must be delivered to:

XWL; Level 7 Petherick Tower, 38 Waring Taylor St, Wellington or
XWL - PO Box 23064, Wellington

9.13 Jurisdiction

This Agreement will be governed by the laws of New Zealand and the parties submit to the exclusive
jurisdiction of the New Zealand courts.

10. DEFINITIONS AND CONSTRUCTION
10.1 Definitions

Agreement means these Terms of Trade and any applicable Support Agreement (if any) as amended from time
to time.

Charges means the amounts fees and charges, insurance and delivery costs (plus GST) payable by you to us.

Confidential Information means all information, know-how or material in any form relating to, or confidential
or proprietary to the provider or provided by a party (the owner) which becomes known or is provided to the
other party (the recipient) as a result of the course of dealings between them which is by its nature
confidential, is designated by a party as confidential or which the recipient ought reasonably know is
confidential, including any non-public, commercially sensitive or secret information relating to owner’s
business, trade secrets, data, operations, customers, stakeholders, activities, planning, investigations, products,
services, research and development and the contents of the Support Agreement, but does not include any
information to the extent the recipient can show the relevant information:

a. is part of or legitimately enters the public domain;
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b. is already or becomes in the unrestricted possession of the recipient without there having been any breach

of a third party’s obligations of confidentiality;

has been independently developed by the recipient (as evidenced by records in its possession);

is not intended to be confidential as evidenced by the written agreement of owner; or

e. legally must be disclosed, or is required to be disclosed by a governmental authority or pursuant to the
listing rules of any applicable stock exchange, provided that prior to making the disclosure the recipient
has given the owner notice of the request for disclosure and where practical obtained a confidentiality
order or similar protection limiting the persons to whom disclosure of the Confidential Information is
made if owner has no effective status on the matter.

oo

Equipment means any equipment that we supply or use in order for you to receive the Services or Products
including (but not limited to) computer or telecommunications hardware, firmware or software together with
accessories, attachments and other parts and fittings for such equipment;

Force Majeure Event means any:

a. act of God, fire, earthquake, storm, flood, or landslide or environmental disaster (including the effects of
corrosive atmospheric contaminants;

b. unavoidable accident, explosion, public mains electrical supply failure, or nuclear accident;

C. sabotage, riot, civil disturbance, insurrection, epidemic, national emergency (whether in fact or law) or act
of war (whether declared or not);

d. requirement or restriction of, or failure to act by, any government, semi-governmental or judicial  entity;
or

€. any other similar cause beyond the reasonable control of the party concerned;

but does not include:

f. any event which the party affected could have avoided or overcome by exercising a standard of reasonable
care at a reasonable cost; or

g. alack of funds for any reason or any other inability to pay; or

h. strike, lockout, work stoppage or other labour hindrance.

Intellectual Property means all intellectual property rights and interests, including (without limitation):

a. copyright;

b. rights in relation to inventions, discoveries, improvements, ideas, concepts, tools, techniques (including
patents), trade secrets and know-how;

C. rightsin relation to designs and circuit layouts;

d. rights in relation to trade marks, trade names, service marks, devices, logos, get up, domain names and all
associated goodwill; and

€. rights in relation to computer programs, databases, data, information and logical sequences (whether or
not reduced to writing or other machine or human readable form),

whether registered or unregistered, and including applications for registration and common law rights and
interests, and all rights or forms of protection having equivalent or similar effect in any jurisdiction.

Interest means the base rate of interest chargeable by our bank on commercial overdrafts on the date the
payment is due or incurred plus a margin of 2%;

GST means New Zealand goods and services tax, payable in accordance with the New Zealand Goods and
Services Tax Act 1985.

Personnel of any entity means any director, officer, employee, contracted staff member or other worker of
that entity or that entity’s Affiliates, contractors or agents.

Products means any goods, equipment or materials that you agree to purchase from us;

Services has the meaning given to it in the Support Agreement(s) or otherwise includes any work that we
agree to do for you;

Site means any physical place or logical system that the customer requires us to access to fulfil our IT support
activities

Subcontractor means any person that performs any of XWL’s obligations under the Support Agreement,
excluding Customer employees.
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Working Day means any day of the week (other than a Saturday, Sunday or a public holiday observed in
Wellington, New Zealand) between the hours of 8:30am and 5:30pm New Zealand time.

You and your means the Customer as recorded in the Support Agreement and where the Customer comprises
more than one person, means each of them jointly and severally, and includes employees, agents, contractors
and representatives.

We, our, us or XWL means XannaX Works Limited.

10.2 Construction

In this Agreement, unless the context requires otherwise:

o Working Days: Anything required by this Agreement to be done on a day which is not a Working
Day, may be validly done on the next Working Day.

® Documents: A reference to any document, including these General Terms and Conditions and the
Support Agreement, includes a reference to that document as amended or replaced from time to

time.

® Headings: Headings appear as a matter of convenience and do not affect the construction of the
Support Agreement.

® Money: All references to dollars or $ are references to New Zealand dollars unless expressly stated
otherwise.

® Parties: A reference to a party to this Agreement or any other document includes that party's
personal representatives/successors and permitted assigns.

® Person: A reference to a person includes a corporation sole and also a body of persons, whether
corporate or unincorporate.

e Singular, Plural and Gender: The singular includes the plural and vice versa, and words importing
one gender include the other genders.

e Statutes and Regulations: A reference to an enactment or any regulations is a reference to that
enactment or those regulations as amended, or to any enactment or regulations substituted for that
enactment or those regulations.
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